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JUDGMENT

1. Originally, Petitioner Manuel F. Rodrigues had filed
Writ Petition No.18 of 2009 in the High Court of Bombay at
Panaji, Goa seeking invocation of Writ jurisdiction of the Hon’ble
High Court for issuance of Writ of Mandamus directing
Respondent No.1 to 7 to demolish illegal construction carried
out by Respondent No.8 in land Survey No.54/3 of village Velsao
in Marmugao Taluq. The other reliefs sought by him were of
incidental nature. The writ petition has been transferred by

Hon’ble High Court of Bombay, Bench at Goa vide order dated
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17th October 2013. It appears that the Writ Petition has been
transferred to this Tribunal mainly for the reason that
contention of the petitioner inter-alia is that construction of the
Hotel raised within Survey No.54/3 by 8th Respondent is in
violation of CRZ Regulations and as such substantial dispute
relates to breach of environmental norms.

2. Admittedly, 8th Respondent-M/s. Kyle-San Holidays
Pvt. Ltd. is a company incorporated under the Companies Act
1956. For sake of convenience, it may be referred hereinafter as
“Kyle Holiday Resort Company” (K.H.R.C.). 1st Respondent to 7th
Respondent are Government Authorities. 3rd Respondent is the
MoEF which controls the policy of Coastal Zone Management
and Implementation thereof through 2rd Respondent. 7th
Respondent is Village Panchyat of village Velsao which is semi-
Government organization working under the relevant Village
Panchyat Act. These seven authorities are directly or indirectly
concerned with implementation of the Coastal Regulation Zone
Notification issued under provisions of the Environment
(Protection) Act 1986. They were made parties to the original
petition for the reason that inspite of various complaints made
to them, they had failed to take proper legal action against the
illegal construction activities of 8th Respondent (K.H.R.C.).

3. Admittedly, K.H.R.C. applied for grant of
Environment Clearance to the construction project of its Holiday
Resort (Hotel). The proposal was recommended by 2nd
Respondent i.e. GCZMA vide communication dated September
24th 1994 and subsequently dated November 29th, 1996. So

also, it was recommended by 6th Respondent vide
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communication dated November 29th, 1996. 3rd Respondent
(MoEF) granted the Environment Clearance (EC) dated April 20th
1998 to the project of K.H.R.C. on certain conditions. One of the
conditions was that the provisions of the Coastal Zone
Notification dated February 19th, 1991 and further amended
Notification dated August 16th 1994 as well as July 9th, 1997
and provisions of the Water Act and the Air Act shall be
complied with.

4. Case of the Applicant is that under the CRZ
Notification dated February 19th, 1991 Zones were classified as
CRZ-1I, CRZ-II, CRZ-III and CRZ-IV in accordance with the
distance from base line of the High Tide Line (HTL) and Low Tide
Line (LTL). Said Notification declared the Coastal stretches of
seas, bays, estuaries, creeks, rivers and backwater influenced by
tidal action on landward side upto 500 mtrs. distance from High
Tide Line (HTL). The HTL has been defined as the line upto
which the highest tide reaches during the spring season. By
virtue of said Notification, area of 200 mtrs. distance from HTL
was declared as No Development Zone (NDZ). Obviously, no
construction activity or any kind of development activity was
permissible within the said area of the NDZ.

5. According to the Applicant, one of the conditions
stipulated in the EC dated April 20th, 1998 granted in favour of
8th Respondent (K.H.R.C.) is Condition No.XIX which mandated
that the construction shall conform to all the provisions of the
Coastal Zone Management Plan of Goa. Another condition
No.XXII is that no construction shall be carried out within 200

mtrs. towards the seaward side. The Applicant alleges that

(J) Appin. No.21(THC) of 2013 (WZ)



although 7t Respondent i.e. Village Panchyat had issued
construction permission dated July 2rd 1999 in favour of 8th
Respondent (K.H.R.C.). Yet, no work was carried out in any
manner and as such, validity period of the permission/licence
elapsed by the end of June 2002.

6. The Applicant averred that although 8th Respondent
(K.H.R.C.) submitted applications for renewal of the construction
permission/licence on two occasions, however, those
applications were rejected by 7th Respondent-Village Panchyat at
both the times on September 16th, 2002 and October 31st, 2002.
The 7th Respondent (Village Panchyat) took a stand that it had
no legal authority to renew the construction licence. Still,
however, after about two years of such rejection on second
occasion, the Village Panchyat granted renewal to the
construction licence in favour of 8th Respondent (K.H.R.C.) on
August 17t 2004. There was no iota of construction activity,
even till the time of said renewal of construction licence issued
in favour of 8th Respondent. The renewal was granted subject to
certain conditions including the condition that the 8th
Respondent shall obtain Health Cards for labourers engaged by
the Contractor from the Health Officer, before commencement of
the construction. The construction licence issued by 7th
Respondent-Village Panchyat was challenged before the
Additional Director of Panchyat, by one of the Panch Member on
the ground that the resolution to renew the construction licence
was improper and illegal. By an interim order, the Additional
Director stayed operation of the resolution No.14 passed in the

meeting of the Village Panchyat and called for Record and
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Proceedings. This stay order was issued on October 18th, 2004.
The Applicant alleges that as on that date, the construction
activity has not been fully commissioned and was at the stage of
beginning but came to stand still due to the stay order.

7. According to the Applicant, villagers of Velsao had
challenged another project which was proposed in land Survey
No.53/5 and was approved in the year 1997-98 treating HTL as
per Naval Hydrographic Chart Dehradun. The letter
communication of addressed by the villagers to the Hon’ble High
Court of Bombay, Bench at Goa, was treated as P.I.L. and
Writ Petition No.154 of 2000 was entertained by Hon’ble
Divisional Bench which by order dated July 10th, 2000 gave
directions to GCZMA, to consider the grievances of the villagers.
Thereafter, the GCZMA gave directions to that project proponent
that no construction shall be permitted in Survey no.53/5. It is
alleged, therefore, that identical legal action should have been
taken by the GCZMA against 8th Respondent (K.H.R.C.)

8. The case of the Applicant further is that though 2nd
Respondent (GCZMA) issued show cause notice under provisions
of section 5 of the Environment (Protection) Act 1986, to 8th
Respondent (K.H.R.C.) when the unauthorized excavation was
done and a foundation was being laid, yet, subsequently, by
order dated July 24th 2006, Chief Secretary, Government of Goa
directed 4th Respondent (Collector South Goa) to carry out joint
inspection and also directed that during inspection 8th
Respondent (K.H.R.C.) shall suspend the construction work
until the issue is finally sorted out. The joint inspection was

accordingly carried out on August 4th; 2006 in presence of a
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local M.L.A., Member Secretary of GCZMA, Dy. Collector,
Mamlatdar, Village Sarpanch, S.D.O. and representative of 8th
Respondent. A joint inspection report was drawn thereafter
which indicates that the construction of K.H.R.C. falls within the
N.D.Z. The matter was discussed in the meeting of GCZMA in
August 2006 and after deliberation in the said meeting a
reference was made to the 3rd Respondent (MoEF). The
Applicant further alleges that the 8th Respondent (K.H.R.C.)
committed violation of the C.R.Z. Notification of 1991 and
though the construction had not started prior to 2004, in any
manner, what so ever, yet, GCZMA sought advice from National
Coastal Management Zone Authority, MoEF by a letter
Communication dated September 22nd 2006 on making wrong
representation that said construction of the hotel project vis-a-
vis HTL demarcation as per Naval Hydrographic Chart may be
taken into account and appropriate guidance may be given.
Subsequently, the show cause notice issued to the 8th
Respondent was decided to be dropped on the ground that the
construction was initiated as per the approved plan and that it
was “on going” project. By letter Communication dated April
23rd 2008, the GCZMA informed the said decision to 8th
Respondent and the 3rd Respondent also continued the
Environment Clearance for the reason that it was treated as “on
going project” and as such, the work was allowed to be
continued.

9. The Applicant alleges that the 3rd Respondent (MoEF)
failed to apply its mind to the material available on record.

Though, the inspection report was available, yet, it was not
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properly evaluated by the 3rd Respondent. The 3rd Respondent
failed to see that the Members of the 2nd Respondent (GCZMA)
vaguely stated that the impugned construction of the K.H.R.C. is
outside 200 mtrs. of the HTL which was factually incorrect.
Moreover, the project was not “on going” as such, because no
work was done, till the site inspection was carried out by the Dy.
Collector, representative of the 8th Respondent and others. The
Applicant alleges that the authorities have bent and violated all
the Rules with sinister design to help the 8t Respondent and
protect the illegal construction of K.H.R.C. The Applicant,
therefore, seeks demolition of the construction of the K.H.R.C.
and further seeks direction to initiate appropriate inquiry
against the authorities who rendered help to the 8th Respondent
in such illegal activity. Hence, the Application.

10. By filing reply-Affidavit of Olga D’souza, Sarpanch of
the Village Panchyat, 7th Respondent resisted the Application.
According to the 7th Respondent, construction licence was
issued to 8th Respondent (K.H.R.C.) on July 2nd; 1999 for the
proposed construction to be carried out in Survey No.54/3 in
accordance with the approvals which were granted by the 2nd,
3rd; and 6t Respondent to the said work. It is further stated
that the renewal of licence was declined by communication
dated September 27th; 2002 because of the lapses of the licence
period. Still, however, it was subsequently renewed on August
17th; 2004 due to change in the circumstances. The 7th
Respondent alleged that by Resolution dated August 14th, 2007,
request for construction licence sought by 8th Respondent was

rejected and therefore, the 8th Respondent had filed Appeal vide
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Panchyat Petition No.23 of 2007 before the Director of
Panchyats. By order dated May 26th, 2008 that Appeal was
allowed and the 7th Respondent was directed to renew the
construction licence. It is submitted by the 7th Respondent that
when the Hon’ble High Court of Bombay, suo-moto, in Writ
Petition No.02 of 2006 directed all the village Panchyats to take
action against the structures which were identified to have come
up within ‘No Development Zone’ as per the CRZ plan drawn by
the Directorate of settlement and land records, the construction
of 8th Respondent was identified to be falling under ‘No
Development Zone’. So, a show cause notice was issued to the
8th Respondent. Moreover, 2nd Respondent was requested to
clarify whether the impugned construction was violating CRZ
Notification of 1991. The clarification was communicated vide
letter dated November 7th, 2008 by 2rd Respondent, informing
that the construction undertaken by 8th Respondent could not
be construed as violating the CRZ Notification, 1991 and hence
it was for such a reason that the show cause notice was dropped
and the subsequent construction renewal was allowed in favour
of 8th Respondent.

11. By filing an elaborate reply Affidavit, Benedict
Saldanha, Director of 8th Respondent resisted the Application on
various grounds. Subsequently, Premnath Sawant, Civil
Engineer, attached to 8th Respondent filed Affidavit in Sur-re-
joinder. It is not necessary to set out each and every detail of
the reply-Affidavit and the said Sur-re-joinder Affidavit.
Substance of the pleadings putforth by the 8th Respondent

(K.H.R.C.) may be stated in the following way :-
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“The Applicant himself has constructed a house
property in land Survey No.53/6 (Part) in violation of the CRZ
Notification. The Applicant cannot ventilate cause of public
interest when the Application is ill-motivated and filed with
personal interest. The Application is filed with ill-intention to
black-mail the 8th Respondent and is therefore, abuse of the
legal process. A parcel of land Survey No.54/3 was purchased
by 8th Respondent vide registered sale-deed dated January 31st
1996 from previous owner by name Mr. Mario Carvalho with a
view to develop the same for tourism purpose. Before
purchasing the property, at the stage of negotiations the 8th
Respondent submitted an Application in the name of sister
concern, namely M/s. Saldanha Developers Pvt. Ltd., to the then
existing authority i.e. GSCCE (Goa State Coastal Committee for
Environment) to demarcate the High Tide Line (HTL) as per
survey plan shown along with a covering letter November 27th,
1995. It was based upon such identified High Tide Line that
was demarcated as on February 26th, 1996, that construction
plan for the project was submitted to the GSCCE (Goa State
Coastal Committee for Environment) for approval. The GSCCE
conducted inspection of the site on March 1st; 1996 and
thereafter in the 11th Meeting held on March 15th, 1996 and
March 24th; 1996 decided to refer the construction project to the
Ministry of Environment and Forest (MoEF) for approval. In the
meanwhile GSCCE decided that the HTL be demarcated as per
Naval Hydrographic Office Chart, in keeping with the decision
rendered by Hon’ble High Court of Bombay in Writ Petition No.
102 of 1996 and accordingly the Chief Town Planner, who was

10
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the Member Secretary of the GSCCE called upon the 8th
Respondent to submit revised plan for approval indicating the
HTL as demarcated by the Naval Hydrographic Office Chart.
Such revised Plans were drawn and submitted to the GSCCE on
August 10th, 1996 curtailing the construction area, in view of the
change in the High Tide Line position, as indicated under the
Naval Hydrographic Office Chart. The revised plans were
accordingly forwarded by the Member Secretary of GSCCE (Goa
State Coastal Committee for Environment) to the MoEF on
November 29t 1996. The MoEF called upon 8th Respondent to
obtain NOC from the Goa Pollution Control Board in order to
facilitate processing of the Application. After the NOC was
produced, the MoEF approved the project on April 28th 1998 by
imposing certain conditions. The Condition XV of the EC is that
Naval Hydrographic Office Chart shall be adopted as Bench
Mark for demarcation of the HTL in the area. On strength of the
said EC, granted by the MoEF the construction licence was
sought from the 7th Respondent which was duly issued after
inspection. The Collector of South Goa also granted permission
for conversation of the land to non-agricultural use by imposing
fees of Rs.62,805/- vide order dated March 5t 1999. The
construction work could not be commenced and subsequently
the period of construction licence was over. The 7th Respondent
declined to renew the licence and, therefore, an Appeal was filed
before Director of Panchyats which was allowed on May 8th
2006. While other Respondents had done some work, again
notice of the 2nd Respondent issued on July 2005 was received
and he (8th Respondent) was called upon to show cause why the

11
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work shall not be stopped. The joint inspection was carried out
by the authorities on August 10th, 2006. The authorities
including the GCZMA represented that the impugned
construction was within 200 mtrs. which was demarcated by the
National Institute of Oceanography  (NIO), whereas
representatives of 7th Respondent and 8th Respondent identified
the High Tide Line as marked by the stones which were kept at
the site and did not accept the HTL indicated by the Officers of
the 4th Respondent. The construction was validly undertaken in
accordance with the HTL identified by the Naval Hydrographic
Office chart prevailing at time of approval of the project and
when the construction activities began. The construction was
“on going project’” and therefore, it could not be treated as
activity done in breach of the CRZ Notification of 1991 nor does
it fall within NDZ area. Consequently, there is no violation of
CRZ Notification due to the impugned construction. The 8th
Respondent has incurred heavy expenditure for construction of
the Holiday Resort which is likely to be adversely affected if the
Application is allowed in terms of the prayers”.

12. The 8th Respondent sought dismissal of the
Application chiefly on the ground that the construction project
was granted EC by the MoEF because the HTL was demarcated
by the Naval Hydrographic Office Chart which was then accepted
and approved bench-mark for the purpose. The subsequent
change in the HTL would not materially affect the construction
project because it was “on going project’” and as such the same is
legal and valid. The 8th Respondent, in support of such
contention seek to rely on observations in case of “Goan Real

12
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Estate and Construction Ltd. and another”  wherein the Apex

Court clarified the legal position. There were certain
developments during pendency of the Writ Petition before the
Hon’ble High Court of Bombay, Bench at Goa. We may give brief
account of such developments, at this juncture, before we would
set out what transpired during hearing of the Application in this
Tribunal. By order dated February 11th, 2009 the 8th
Respondent was restrained from carrying out further
construction in any manner and was directed to maintain
status-quo as on that day. By order dated June 30t 2009 the
Hon’ble Division Bench directed Registrar of the High Court of
Bombay Bench at Goa to carry out inspection of the site and
submit a report. The site inspection was carried out as per
directions of the Hon’ble Bench. A report was submitted to the
Hon’ble High Court Bench at Goa and is placed on record.

13. As stated before, by order dated October 17th, 2013,
the Writ Petition No. 98 of 2009 came to be transferred to this
Tribunal. Notices were issued to the parties. On the first date of
appearance, none had appeared. Subsequently, on January 8th,
2014, learned Counsel for the Applicant appeared and informed
that a separate Application seeking leave to withdraw the main
Application has been filed on account of subsequent
developments. That Application is treated as Misc. Application
No.17/2014. The Counsel for 1st Respondent and other State
Agencies sought time to file reply-Affidavits. Learned Counsel
appearing for 8th Respondent stated that the construction was
done in accordance with approved plan and there was no
illegality committed by the 8t Respondent (K.H.R.C.). We

13
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thought it fit, however, to hear the main Application on merits in
view of the fact that substantial question pertaining to
Environmental dispute is involved in the matter.

14. We heard learned Counsel for the parties. It need
not be reiterated that the Applicant has no interest left in the
matter and his counsel did not advance arguments on merits of
the Application. However, learned Counsel Ms. F.M. Mesquita
appearing for the first 6 Respondents except MoEF and learned
Sr. Counsel Mr. Coelho Pareira appearing for 8thr Respondent
vehemently argued that the impugned construction does not
violate the CRZ Notification of 1991. They seek to rely upon
Affidavit of Dr. U. Sridharan, Additional Director of the MoEF.
The Affidavit of Dr. U. Sridharan shows that the MoEF granted
EC for construction of M/s. Saldanha Cove Beach Resort under
CRZ Notification, 1991 on April 20tr 1998 on basis of the maps
prepared by Naval Hydrographer as per the Naval Hydrographic
Chart which was the only recognized agency for demarcating the
High Tide Line basis of (HTL) and on basis of the
recommendations of Chief Town Planner, Government of Goa.
The Affidavit further shows that the MoEF had authorized
certain Agencies for demarcating the HTL in the month of
December 1998, the Coastal Zone Management Authorities were
constituted in 1998 and were delegated powers for the CRZ
projects. The project seems to be within 200 mtrs. of the HTL
due to the change in the shoreline at subsequent stage, but the
EC cannot be withdrawn as the HTL demarcated by the National
Institute of Oceanography was not stipulated for the projects
that were cleared earlier to such demarcation.

14
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15. Thus, Affidavit of Dr. U.Sridharan is to the effect that
the project was given clearance on the strength of distance
between the proposed construction and the High Tide Line (HTL)
as per Naval Hydrographic Chart prepared by the Naval
Hydrographer which was the only recognized prevailing agency
for demarcating the HTL. His Affidavit further shows that there
was subsequent change in the HTL demarcated by the NIO
(National Institute of Oceanography) due to the change in the
shoreline but it was not relevant for the purpose because the
project which was already cleared on the basis of the HTL
demarcated by the Naval Hydrographic Chart could not have
been materially altered.
16. We deem it proper to frame following issues so as to
effectually decide the controversy involved in the Application.
1) Whether the Construction of the 8th
Respondent in respect of project of K.H.R.C. was
proposed on the basis of distance between HTL as
demarcated by the Naval Hydrographic Office Chart
and the threshold of the proposed project site?
2) Whether the impugned construction had come
up and or started when the construction licence was
granted by the 7th Respondent when the site
inspection was carried out on basis of complaint
made to the 2rd Respondent in the month of July
2006 or atleast in the month of May 2006 when the
Application for construction licence was favourably

decided in favour of the 8t Respondent by order of
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the Director of Panchyats in the proceeding of Appeal
U/s. 178 of the Panchyat Raj Act ?
3) Was it legal and proper to infer that the
construction was “on going project” and therefore, the
EC granted previously could validate the same
although actual construction work had not
commenced after invalidation of the two clauses of
CRZ Notification by virtue of Dictum in “Indian
Council for Enviro-Legal Action” i.e. before April 18th,
1996 ?
4) Whether MoEF committed patent error while
granting clearance to the proposal saying that the EC
issued April 20th; 1998 would stand valid because
the construction was “on going project” and hence
the continuation of the work by the 8th Respondent
could be permitted ?
17. Before we proceed to deal with the merits of the
matter, it may be appreciated that the Applicant had filed
various complaints against the construction work sought to be
undertaken by the 8t Respondent. In suo-motu Writ Petition No.
02 of 2006 by order dated September 6th. 2007 Hon’ble Division
Bench of the High Court of Bombay Bench at Goa directed as
follows :

(1) Each Panchyat/Municipality which has been served
with a copy of the survey map prepared by the Directorate
of Settlement and Land Records, shall identify from the
survey maps given to it, those structures existing as on 19-
2-1991 after excluding such structures in respect of which
the CRZ Authorities had initiated the action but such
action was discharged for any action whatsoever. This
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may be done by reference to the existing survey plans
prepared under the Land Revenue Code or on the basis of
permissions/licence issued by the respective
Panchyats/Municipalities. This exercise will be completed
by each of the Panchyats/Municipalities by 31st January,
2008.

(2) In respect of other structures shown on the survey
maps prepared by the Directorate of Settlement and Land
Records i.e. those which are not identified as existing prior
to 1991 as contemplated by Direction I herein above, the
Panchyats/Municipalities shall issue notices to the owners
and the occupants of those structures to show cause as to
why the said structure should not be demolished as having
been constructed in the NDZ area. Such notices shall be
issued latest by 29-2-2008.

(3) On perusal of the reply and after giving opportunity
to the owners and occupants of giving them a personal
hearing, the Panchyats/Municipalities shall take a
decision on the existence of the structure prior to 19-2-
1991. This final decision shall be taken by the
Panchyats/Municipalities within a period of ninety days
from the date of which all the owners/occupants have
been served.

(4) The structure in respect of Clause 3 will be
demolished in case no stay has been obtained in any
statutory appeal/appeals or any other legal remedy and
this demolition will be completed within a period of sixty
days from the date of the service of the final decision upon
the owners and occupants.

(5) We are informed by the learned Advocate General
that seven Panchyats and one Municipality has not been
served with a copy of survey map as yet and that the same
is likely to be served within a period of two weeks from
today. In respect of the aforesaid seven Panchyats and one
Municipality the schedule which is given for the issuance
of notice in Clause 1 to 4 herein above as contemplated in

Clause 2 will stand extended to 15-3-2008.
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(6) If the Panchyats/Municipalities observe any
structures in the NDZ area which are not shown in the
survey map it will be liberty to include these structures in
the steps described herein above.
(7) It is made clear that these directions only extended to
areas which fall within CRZ III.
(8) The Panchyats/Municipalities are directed to
regularly monitor the NDZ area to ensure that no
additional structures in the 200 meters Zone will be
permitted to be constructed as indicated in the survey
maps. If any new construction is detected the
Panchyats/Municipalities shall immediately take action
against the same in accordance with law.
(9) Itis further made clear that these directions will also
not apply to structures which have been held to be validly
constructed or repaired with permission of the CRZ
Authorities and to structures in respect of which action
has already been initiated by the CRZ
Authorities/Panchayats/Municipalities before the date of
passing of this order.
All Panchyats/Municipalities shall file affidavits in
this Court on or before the 15-3-2008 indicating :-
(i) Total number of structures in the 200 meters
zone as per DSLR survey maps;
(i) Number of structures found to be existing as on
19-2-1991 on or before 30-3-2008.
(iii) Number of structures to whom notice has been
issued as Direction above.”

18. We may take note of the fact that the 7th Respondent
had then taken action against the impugned construction in
view of the directions mentioned above. A show cause notice
was served on the 8th Respondent. It was informed to the 8th
Respondent that the work shall be stopped. Record shows that
the Applicant had no reason to approach the Court when such
suo-moto Writ Petition was entertained and abovementioned
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directions were issued to the Authorities to tackle with the
common problem of CRZ violations. Obviously, it is difficult to
say that the Applicant approached the High Court or the
Tribunal at belated stage. In any case, it cannot be said that the
Applicant kept quite till the project was at the stage of
completion and thereafter approached the Court with ulterior
motive. It is the contention of the 8th Respondent that the Writ
Petition/Application is filed with ulterior motive of black-mailing
him. Had that been so, perhaps the Applicant would not have
filed the Application for withdrawal of the same. It is not the
contention of the 8th Respondent that he has succumbed to the
illegal demands of the Applicant and has paid any amount of
alleged “black money” to the Applicant. It is easy to make
allegations of illegal gratification or demand for black money or
attribute ill-motives to others but it is difficult to justify conduct
of any one who himself now says that the Application for the
withdrawal of petition/main Application should be allowed.

19. At this juncture, we may further clarify that by order
dated February 11th, 2009, the Hon’ble Bench of the High Court
restrained the 8th Respondent from carrying out further
construction in any manner and directed maintenance of status-
quo. In the same order, it is categorically stated that the
construction in question, as per the statement of learned
Advocate General, is within 200 mtrs. as per the HTL
demarcated through NIO (National Institute of Oceanography).
In this background, further direction issued vide order dated
June 30th, 2009 also may be taken into account. By that order
of the High Court, the 8th Respondent was permitted to carry on
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the construction subject to condition that no claim for equity on
the basis of such construction will be putforth and that he shall
be required to remove the impugned construction, if ultimately
the petition would be decided against him. The Hon’ble Division
Bench appointed Registrar of the High Court, Bench at Goa, to
conduct site inspection with help of a technical person.
Considering the tenor of such specific order passed by the
Hon’ble Bench on June 30th, 2009, it goes without saying that
the 8th Respondent was well aware that no claim for equity could
be putforth, if, ultimately the impugned construction would be
held as illegal. Not only that, the 8th Respondent was very well
put on notice that he would be required to remove such
construction in case the petition/Application is decided against
him. In other words, the 8th Respondent was having full notice
of the consequences which may follow if the impugned
construction would be held as illegal. Obviously, the pleadings
of the 8th Respondent regarding his huge investment of money,
so called probability of loss that may be incurred by him due to
adverse orders and the so called protection on basis of equity
due to the EC granted by the MoEF is of no avail. We need to
dislodge such pleas based on equitable principle in view of the
orders of the Hon’ble High Court which we have referred to
herein above.

20. Learned Sr. Counsel Mr. J.E. Coelho Pereira
appearing for 8t Respondent and learned Counsel Ms. F.M.
Mesquita appearing for the State Authorities, contended that the
construction in question is protected due to the fact that the
MoEF considered the same as “on going project’” and therefore,

20
(J) Appin. No.21(THC) of 2013 (WZ)



the same was allowed to be completed. The learned Sr. Counsel
would submit that reliance of the Applicant on judgment of the

Apex Court in “Indian Council for Enviro-Legal Action Vrs. Union

of India, 1996(4) S.C.C. 263" is misplaced. He argued that the

facts of the present case stands on different footing and
therefore, the ratio of the judgment in “Indian Council for Enviro-
Legal Action” is not applicable. He further argued that judgment
of the Apex Court in Writ Petition (C) (2008) 8 S.C.C.645 in

Goan Real Estate and Construction Ltd. and another Vrs. People’s

Movement for Civil Action, will govern the facts of the present

case. He pointed out that the Apex Court in case of “Indian
Council for Enviro-Legal Action” was pleased to consider
amendment of the CRZ Notification of 1991 by virtue of CRZ
Notification 1994 which curtailed the NDZ (No Development
Zone) by relaxing the distance of 50 meters to 100 meters with
reference to HTL in relation to rivers. It is pointed out that
judgment in “Indian Council for Enviro-Legal Action” is held to
have prospective application in view of the dictum in “Goan Real
Estate and Construction Ltd. and another” (supra). Mr. Coelho
Pareira, learned Sr. Counsel vehemently argued, therefore, that
the construction of the K.H.R.C. was in accordance with the
construction licence granted on basis of the HTL demarcated as
per the Naval Hydrographer Office Chart which was prevalent at
the relevant time and hence, the subsequent changes in the HTL
shoreline will not materially affect the construction project
which has been treated as “on going activity”. He argued that
the 8th Respondent could not be called upon to seek
construction licence time and again by changing his stand in
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keeping with the changes of the HTL demarcated by different
authorities from time to time. He contended that the
construction of the 8t Respondent (K.H.R.C.) deserves to be
protected in view of the subsequent judgment of the Apex Court
in “Goan Real Estate and Construction Ltd. and another” on
which heavy reliance is placed by him.

21. Before considering the legal position and applicability
of a particular yardstick to the facts of the present case, it would
be useful to mention here that ‘No Development Zone’ (NDZ) is
specifically defined by the CRZ Notification of 1991. The CRZ
Notification is issued U/s. 3 sub-section (1) and Clause (v) of
sub-section (2) of Section 3 of the Environment (Protection) Act,
1986. The purport of the CRZ Notification is to impose
restrictions “on industries, operation and processes in the CRZ”.
The CRZ Notification aims to protect stretches of the land
adjoining the HTL and prohibits certain activities including
construction, trading, industries so on and so forth. The
expression “No Development Zone” (NDZ) is clarified under the
Notification as :-

“Area upto 200 meters upto HTL of landward side in
case of seafront and 100 meter alongwith Tidal influence
Water bodies or width of the creek which ever is less”.

Perusal of the said Notification goes to show that no
construction shall be permitted within NDZ except for repairs or
reconstruction of existing authorized structure within existing
FSI.

22, Perusal of the Affidavit filed by Director of 8th
Respondent and Affidavit with sur-re-joinder filed by Mr.
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Premnath Savant go to show that at the inception, the HTL
demarcated by the surveyor of India and later on as demarcated
by Naval Hydrographic Office Chart was taken as base line for
the purpose of approval of the construction plan. It is stated
that on basis of such Naval Hydrographic Office Chart, the Goa
State Coastal Committee for Environment (GSCCE) by letter
No.27 of 1995 approved the plan for construction. The
pioneer/vegetation line did not appear as demarcated one in
that plan and HTL as indicated in the Naval Hydrographic Office
Chart. It is asserted by the 8th Respondent that letter dated
November 27, 1995 is indicative of the correct picture. Further,
it is stated on Affidavit that the 8th Respondent is ready and
willing to produce the original letter Communication in support
of the contention that such HTL was demarcated by the Naval
Hydrographer at the height point at which the water level
reaches or wherefrom the permanent vegetation began.

23. From the pleadings of the parties, it is amply clear
that the location of the HTL at the time of commencement of the
construction activity, the period of actual commencement
activity and the applicability of particular CRZ Notification are
the important aspects which need consideration.

24. To clear the deck, before dealing with the legal
submissions of Sr. Counsel Mr. Coelho Pereira, we may clarify
the factual position that atleast until April 2000, there was
absolutely not a single brick placed at the work site. By letter
Communication dated October 12th, 2010 (P-55) Respondent
No.2 GCZMA stated that the work had not started until April
2000. The MoEF vide Notification S.O. No.1122(e) dated
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December 29th) 1998 gave authorization for the demarcation of

the HTL, in respect of CRZ for the stretches of Coastal Beaches

to the NIO (National Institute of Oceanography). The guidelines

so published may be reproduced as follows :-

25.

“Accordingly, the State Government has already
allotted the task of demarcation of HTL/LTL in the CRZ of
Goa to the NIO (National Institute of Oceanography) which is
one of the institution for this purpose as stated”

The GCZMA further mentions that the said

demarcation work was to be completed as on date of the letter of

Communication. The location of the site in question is border

line in terms of NDZ as per the CRZ Notification. Relevant part

from text order of GCZMA (P.55) dated October 12tyh, 2010,

may be extracted as follows :

“Accordingly, the State Government has already
allotted the task of demarcation of HTL/LTL in the CRZ of
Goa to the NIO which is one of the institutions authorized for
this purpose as stated. The GCZMA further mentions that
the said demarcation work is yet to be completed. The
location of the site in question is a border line in terms of
NDZ as per the CRZ Notification and the site inspection has
prima-facie established that atleast a part of construction
may fall within 200 mts. as H.T.L. The GCZMA has taken a
stand that the exact location of the construction in question
vis-a-vis a H.T.L. can only be ascertained after completion of
H.T.L. demarcation being undertaken through NIO.
Therefore, GCZMA in its meeting held on 5" and 6t October

was of the opinion, the Project Proponent as well as the
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Village Panchyat of Velsao should re-consider the issue of
location of proposed construction in question vis-a-vis, the

H.T.L. before allowing the commencement of the construction

work in April 2000, almost 15 months after the issue of

relevant Notification dated 29t December 1998. GCZMA

further stayed the construction pending the demarcation of

the actual HTL by the NIO.”

(Emphasis supplied by us)
The Collector of South Goa has submitted a report of
10tk August 2006 (page 66) whereby it is reported that site
inspection was done in presence of Member Secretary, MCZMA
and others. The report is reproduced as under :

“The High Tide Line mark was identified in presence of
all those who were present. It was seen that stones have
been put up near the sea after beach and vegetation line as
mark of High Tide Line. On verbal inquiry, it was informed
that these stones is a mark of identification of High Tide
Line and has been put up by N.IO. in collaboration with the
Director of Settlement and Land Records. I inquired the
position with the Director of Settlement and Land Records
who confirmed that the stones were put up by his
Department after demarcation by NIO. The distance of “No
Development Zone”of 200 mts. was measured from that
point towards the construction site. It was seen that 200
mts. line comes up to road and hence entire construction of
Saldhana developers is falling under “NDZ” of 200 mts. if
measured from the H.T.L. mark fixed near vegetation line.

Shri  P. Sawant, representative of Saldhana
Developers argued that his construction is as per approved
plan available in the office. On inquiry, he stated that he is
following the “NDZ” as per approved plan. Accordingly, a
measurement was taken from last point of the construction,
which is at a distance of 40 mts. away from the road. It

was seen that from last point of construction till the present
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position of sea, a distance of only 180 mts. was covered.
Hence, if H.T.L. was to be determined considering, the view
point that present development is following the H.T.L. the
mark of H.T.L. line will go 20 mts. inside the sea which will
be unrealistic in my opinion.

Sd/ -
(J.B. SINGH)
Collector & District Magistrate,
South Goa, Margao”
26. It is significant to note that though the Condition
No.(XV) of the General Conditions in the EC letter dated April
20th 1998 stipulate as follows :

“The Project Proponent shall adopt the Hydrographer
prepared by Naval Hydrographic Office Chart, Dehradun by HTL
in the area under reference’.

Still, however, there is no iota of evidence to show
that such condition was complied with by the 8th Respondent at
any given point of time. The 8th Respondent has not produced
any scintilla of authentic record to show that there was
particular demarcation of HTL in the area by Naval
Hydrographic Office, Dehradun wherefrom the distance of the
proposed construction was measured prior to approval of the
construction licence issued by the Village Panchyat. It is further
important to note that 8th Respondent has failed to produce copy
of the Naval Hydrographic Office Chart which allegedly prevailed
at the relevant time, in the year 1998.

27. This takes us to sur-re-joinder Affidavit filed by Mr.
Premnath Savant, who claims to be Civil Engineer attached to
the 8thr Respondent. He stated that a covering letter dated

November 27th 1995 accompanied with the proposed

construction plan furnished by 8th Respondent at indicated the
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HTL on basis of which the GSCCE (Goa State Coastal Committee
for Environment) considered the proposal. At the fag end of
paragraph 10 of the Affidavit in sur-re-joinder, it is stated that
the 8th Respondent had not doctored the said covering letter nor
its sister concern had manipulated the same and therefore,
genuineness of the said covering letter cannot be disputed. It is
further stated :-

“We are ready and willing to produce the original of
the said letter as and when this Hon’ble Court direct us to
do so.”

28. We fail to see as to why any specific direction was
needed from the Court for production of said letter when
genuineness of the said letter was disputed by the Applicant.
Moreover, the construction plan was not submitted by the 8th
Respondent at the relevant time but it was said to have been
submitted by the so called sister concern. The fact that the 8th
Respondent purchased the part of the land Survey No. 54/6 in
January 1996 is a glaring fact. That was subsequently
purchased and that construction licence was sought from the
Village Panchyats at later point of time.

29. It is pertinent to note that on August 18th, 2006, joint
inspection was carried out in presence of Local M.L.A., Dy.
Collector, @ Mamlatdar of Margoa, Village Sarpanch,
Representative of the 8th Respondent, by the 4th Respondent in
pursuance to the order of the Hon’ble High Court, Bench at Goa.
The joint inspection report dated August 10th, 2006, indicate
that the distance was measured and the construction in
question was found to be within 200 meters of the HTL towards
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seaward. It was found that the impugned construction raised by
the 8th Respondent falls within the NDZ if HTL mark as a NIO
(National Institute of Oceanography) near vegetation line is
considered as the Bench mark. Therefore, 8th Respondent was
directed to refrain itself from carrying out any further
construction.

30. What we find from the record is that the 8th
Respondent utterly failed to establish that the construction was
approved in accordance with the HTL which was prevalent in
1998 which is said to be the line demarcated by Naval
Hydrographic Chart drawn by the Dehradun Authority. It
cannot be assumed merely on basis of the Affidavit filed by the
8th Respondent that such line was demarcated for the area of
Village Velsao. Secondly, it is manifest that subsequently, there
was a direction of the Hon’ble High Court to demarcate the HTL
on basis of the vegetation line available as Bench mark by way of
stop gap arrangement till the NIO (National Institute
Oceanography) could finally determine the same. The
parameters were not complied with by the 8th Respondent. So
also, it is amply clear that the construction work had not
commenced at all prior to April 2000. By that time, already the
Notification dated December 29th, 1998 had been issued and on
basis thereof, the 2nd Respondent (GCZMA) had stayed all
construction activities pending demarcation of HTL by NIO
(National Institute of Oceanographic). It is obvious that the 8th
Respondent could not have started the construction when it had
not commenced at all in the month of April 2000, due to
intervening CRZ Notification and the Communication of the
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GCZMA which prohibited the construction activity pending
demarcation of the actual NIO (National Institute of
Oceanography). We cannot take cognizance of any work which
was unauthorisedly done by the 8t Respondent.
31. We may further refer to the Communication of the
GCZMA in this context :-
GCZMA has referred the matter to MoEF vide letter
dated 22-9-2006 and the relevant part thereof is
reproduced as below :

“In compliance with the directions issued by the
Hon’ble High Court of Bombay at Goa in it order dated 25t
September 1996 pertaining to Writ Petition No.102 of 1996,
the said approval was issued vis-a-vis the High Tide Line
(HTL) demarcated on the basis of National Hydrographic
Office (NHO) Charts. In the said Order, the Hon’ ble High
Court, had quashed the HTL demarcated physically along
the Southern coastline of Goa by the State Government
through the Survey of India and had consequently directed
that, in the interim period until the HTL is resurveyed and
demarcated uniformly, all over the country, the HTL shall be
demarcated as per the NHO Charts. The MoEF (GOI) in its
above cited Order has accordingly stipulated that the HTL is
to be demarcated in accordance to the NHO Chart (copy of
MOoEF (GOI) clearance enclosed for ready reference). It has
been noted that the HTL, marked by the erstwhile GSCCE
on the basis of the NHO Charts is located on the seaward
side of the HTL subsequently demarcated by the National
Institute of Oceanography (NIO), in Goa. The difference
range between 15 to 30 mts. depending on the beach profile
of the coastal stretch in question”

The letter further goes on describing the issue and also
referred to the visits by MoEF to the project site. It further refers

to the request for extension of time, made by the project
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proponent to MoEF, for completion of the project in the year
2003.

“Ministry of the Environment and Forest, Government of
India, vide letter dated 12t March 2008 has given the opinion

2

that the said project is “on going ” one and the clearance letter
issued by the Ministry on 20th April 1998 stands valid”.

This was basically on the submission made by the
GCZMA vide letter dated 31st January 2008 that the Show
Cause Notice addressed by the village Panchyat Valsao should
be dropped in view of the fact that the proposed construction
initiated was as per approved plan as confirmed by the site
Inspection conducted by the Members of GCZMA. Though, it
has been placed on the record that MoEF, GCZMA etc. had
conducted several inspections of the site in question, no
reference has been made in respect of their findings and
observations while arriving at such decision/opinion :

32. There is no dispute about the fact that the NIO
(National Institute of Oceanography) completed the work
regarding demarcation of HTL somewhere in the year 2005. The
sketch map drawn by Circle Inspector and Field Surveyor of the
Mamlatdar as on November 6th, 2008 also showed existence of
only plinth area of R.C.C. structure standing over 277 sq. meter.
Thus, even in 2008 there was nothing at the site except
structure of RCC Column standing on plinth area.

33. Report of the Court Commissioner (Registrar of the
Hon’ble High Court, Bench at Goa) shows that part of the
construction was found to have been undertaken by the 8th
Respondent and that was then recently commenced. The said
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report appears to be somewhat vague. However, the report
dated July 22nd 2009 filed by the Registrar of the Hon’ble High
Court goes to show that the construction work was hardly at the
stage of fixing of grills and putting of certain walls. It was found
that on second floor, there was no other construction except
walls and the beams. No slab work was done. The internal
work such as flooring/laying of tiles, installation of water tap,
W.C. etc. was yet to be made.

34. Considering the entire record, we are of the opinion
that 8th Respondent had not started the construction work
before the year 2006 in as much as during joint inspection, the
Collector of South Goa found that the proposed construction
was within NDZ and there was no actual authorized
construction raised at the site. The site inspection was carried
out in view of order (H-1) dated July 24th 2006 passed by the
Chief Secretary of the State of Goa on basis of complaints
received from the local MLA and others and the order shows the
nature of complaints. The relevant portion of the order may be
again extracted as follows :-

“A complaint has been received from Chairperson of
Committee against CRZ Violations in Valsao stating that
M/s. Saldana Developers under name of Kylessal Holidays
Put.Ltd. is constructing an illegal construction in violation of
CRZ regulations within 200 mts of the No Development
Zone. The complainants which include the MLA from
Cortalim Mr. Mathany Saldana have stated that the
construction coming up is within 200 mts. of the high tide
line and that in a similar case in the property bearing
no.54/5, the High Court had stopped further construction.
Apparently the CRZ Authority has been earlier told that the

project stands already approved. However the fact remains
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that at the ground level, construction must be cross checked
to see whether it is actually within 200 mts of the HTL. If
so, than we have to necessarily take up this issue again
with the Ministry of Environment and see whether the
earlier approval is valid. The total facts of the case may be
taken up before the GCZMA meeting in order to take a
considered view on the situation.

I therefore direct that the Collector (South) may
arrange for demarcation of the HTL and the 200 mts line in
the presence of the complainant, representative of the
Developers as well as Dr. Varde. Due notice of the
demarcation may be given so that all parties get the
opportunity to submit their submissions before the Collector.

In the meantime, the Developers may be asked to
suspend the construction till the issue is finally sorted out
by the CRZ Authority.”

35. Now, legal submission advanced by learned Sr.
Counsel Mr. Coelho Pareira may be considered in the light of the
aforesaid fact situation. By Judgment dated April 18th, 1996,

the Apex Court in “Indian Council for Enviro-Legal Action Vrs.

Union of India, 1996(4) S.C.C. 281” held that the amendment of

CRZ Notification of 1991 by another Notification August 16th,
1994 which caused reduction of the CRZ area for prohibition of
construction activity in the NDZ was illegal. The two
amendments were held to be bad in law and as such were struck
down. According to learned Sr. Counsel Mr. Coelho Pareira the
present case is not governed by Dictum of the Apex Court in

“Indian Council for Enviro-Legal Action Vrs. Union of India,

referred to above but is covered by Goan Real Estate and

Construction Ltd. and another Vrs. Union of India, through

Secretary, Ministry of Finance and Forest & others (W.P. (C) 329

of 2008) decided on March 31st 2010 by the Apex Court. We
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have carefully gone through the Judgment in “Goan Real Estate
and Construction Ltd. & Another”. The facts of the given case
would make it explicit that the petitioners in that matter (Goan
Real Estate and Construction Ltd. & Another) who had obtained
construction permission in respect of a project beyond 100
meters, had submitted additional proposal to the Village
Panchyat for construction of 18 blocks between 50 mtrs. and
100 mtrs., in view of the relaxation granted vide subsequent
CRZ Notification of 1994. The Town and Country Planning
Authority approved the construction vide order dated July 31st,
1995. The Village Panchyat sanctioned the plans and granted
permission to construct. It was further found that (Project
Proponent i.e. Goan Real Estate and Construction Ltd. and
another) had carried out certain construction within 50 and 100
mtrs. of the stretches. This was noticed during site inspection

dated September 25th, 1996. The foundation work was found

but have been completed work upto plinth level and in some

areas of the property was also completed, the construction work

of the building was complete and ready for occupation. The

facts stated at the fag end of the said Judgment go to show that
the construction work done by M/s. Goan Real Estate and
Construction Ltd. and another was practically completed prior to
September 25th 1996 and therefore, there was substance in the
contention that it was “a continuing project” of which the work
had started, prior to pronouncement of the judgment in “Indian

Council for Enviro-Legal Action” (Supra) and hence that project

could be treated as “on going project” and may not be impacted

by invalidity of CRZ Notification of 1994 as per judgment of the
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Apex Court delivered on April 18th; 1996. What the Apex Court
has decided in “Goan Real Estate and Construction Ltd. and

another (supra) is that its judgment in “Indian Council for Enviro-

Legal Action” will have prospective effect. So, the Dictum in

“Indian Council for Enviro-Legal Action” has remained

undisturbed but will hold the field prospectively. This precisely
is the legal ratio which can be culled out from judgment of the

Apex Court in Goan Real Estate and Construction Ltd. and

another Vrs. Union of India, through Secretary, Ministry of

Finance and Forest & others (W.P. (C) 329 of 2008) decided on

March 31st 2010.

36. It need not be re-iterated that in the fact situation of
present case atleast till April 2000 there was no construction
activity at the site. The 8th Respondent later on proceeded with
unauthorized construction after 2008 which was stalled by the
competent authority. It appears that the MoEF erroneously gave
opinion that the project was “on going construction activity” or
that there was some mis-representation in this behalf.

37. Be that may as it is, when there was absolutely no
construction activity initiated prior to April 18th, 1996 by the 8th
Respondent at the site in question, he cannot claim benefit of
the judgment in “Goan Real Estate and Construction Ltd. and
another” (supra). As a matter of fact, perhaps, it was for such a
reason that the Hon’ble High Court Bench pre-warned the 8tk
Respondent that if such construction activity could be
undertaken by him, then it would be at his risk and without
claiming any equity. Inspite of such clear understanding given
by the Hon’ble Division Bench of the Bombay High Court at Goa,
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the 8th Respondent proceeded with the construction and got it
completed. Obviously, the 8th Respondent must face the legal
consequences which may follow. The record of the present case
reveals disturbing state of affairs in the Administration of the
Regulatory functionaries. It appears that the Regulatory
Authorities as well as MoEF practically joined hands with the
8th  Respondent although the impugned construction was
apparently violative of the CRZ Notification 1991, even though it
had not been initiated before April 1996 and was granted
renewal only on third occation by the Village Panchyat in 2004.
There is not only an attempt to circumvent the legal provisions
by the 8th Respondent but also hoodwinking done by others.

38. We may reproduce certain observations of the
Hon’ble High Court of Judicature at Bombay in P.I.L.
No.207/2010, (Corum : Dr. D.Y. Chandrachud and M.S. Sonak.
JJ.):

“The material which has been placed on the record
leaves no manner of doubt that there is a complete
breakdown of governance in the enforcement of urban
planning legislation within the jurisdiction of PCMC. The
PCMC is a planning authority within the meaning of
Maharashtra Regional Town Planning Act, 1966 and is duty
bound to enforce those provisions. As many as 66,324
structures are found to be unauthorized. Even after issuing
notices of demolition, the PCMC has taken action only
against 225 structures. The illegalities are compounded by
a proposal for regularization. This is a virtual negation of
the rule of law.”

XXXXXXXXXXXXXXXXXXXX

“Since the violators of the law can be sanguine in that

belief that their structures will not be demolished and in fact

would be tolerated at a future date. We emphatically
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disapprove of the conduct and the decisions of the PCMC
and hold the Commissioner of PCMC personally responsible
for taking immediate steps and stringent action against
unauthorized constructions including those which form the

subject matter of the PIL before this Court.”

39. Before we part with this matter, it would be
appropriate to deal with Misc. Application No.17 of 2004
whereby Applicant sought withdrawal of the Application. The
sole reason stated in the Application is that :

“In view of all the permissions/approvals are at place
and considering the fact that all authorities have cleared
project of the Respondent No.8, the Applicant do not wish to
further pursue the matter and seeking leave of this Hon’ble
Tribunal to withdraw the aforesaid Application without any
condition.”

We are of the opinion that the above reason is
nothing but after thought and outcome of subsequent settlement
which is extraneous to the substantial environmental dispute
involved in the present matter. We are concerned with the
environmental degradation caused due to violation of the CRZ
Notification in blatant disregard to the object of the
environmental protection norms. Consequently, we deem it
proper to reject the request of the Applicant to withdraw the
Application.

40. Taking a stock of the discussions and reasons stated
hereinabove, we have no hesitation in holding that the 8th
Respondent violated the CRZ Notification, 1991 and further CRZ
Notifications applicable to regulate the Coastal Zone
Management. @ We have no hesitation in holding that the
impugned construction is intolerable breach of the CRZ
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Notification. It causes damage to the environment and the Eco-
system. In our opinion, situational response to case of illegal
construction shall be of Zero tolerance. The impugned
construction is, therefore, liable to be immediately
dismantled /demolished and the land need to be restored to its
original position. It is also necessary to impose exemplary costs
on the 8th Respondent in as much as he proceeded with the
illegal construction undauntedly, in total disregard to pre
warning given by the Hon’ble High Court, taking a risk of the
things which he was aware of to be rather a murky affair. We
also deem it proper to call upon the 8th Respondent to pay
restitution cost to the State of Goa which can be utilized for
restitution of the environment. We further deem it proper to
impose appropriate cost on the Village Panchyat, for illegally
granting the construction licence,
41. In the result, the Application is allowed in following
terms :-
i) The 8th Respondent is directed to immediately
demolish/dismantle standing structure of the K.H.R.C.
within period of three (3) weeks hereafter and remove all
the debris, filth etc. from the site at his own costs, if it is
not so done, the same shall be demolished by the Collector
South Goa, without any delay at the cost and risk of the
8th  Respondent and for recovery of such cost, the
provisions of the land Revenue Code may be followed.
ii) The 8th Respondent is further directed to restore the

original position of the site in question after demolishing of
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the structure of K.H.R.C. within period of two (2) weeks of
such demolition.

ili) The 8t Respondent is directed to pay costs of
Rs.20,00,000/- (Rs. Twenty lacs) as litigation costs which
shall be deposited with the Goa Legal Services Authority if
is accepted on condition that the State Authority will
permit legal aid to indigent litigants or the litigants
appearing before this Tribunal who are in need of legal
assistance, under the scheme by utilizing said amount and
if such amount cannot be accepted by the Legal Service
Authority, the same may be deposited for such probable
use with the office of the Advocate General, Goa who may
use his good Office to make the funds available for legal
aid sought by the needy litigants or as directed by this
Tribunal to the litigants, in regard to the litigation arising
from territory of Goa State.

iv) We direct the 8th Respondent to further deposit
amount of Rs.10,00,000/- (Rs. Ten lacs) with the Collector,
South Goa for restoration of the environment in the
proximity of the land in question by plantation of
trees /beautification through Social Forestry Department.
v) We direct the 8th Respondent to deposit the above
amounts within period of four (4) weeks hereafter or else
the Collector, South Goa shall immediately take steps to
attach the property of the 8t Respondent for the purpose
of recovery about which further directions may be sought

from this Tribunal.
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vi) We direct that the Collector, South Goa to report
compliances of the above directions within period of four
(4) weeks hereafter.

vii) We further direct Village Panchyat, Velsao to pay
amount of Rs.1,00,000/- (Rs. One lac) towards costs of
litigation with the Collector, South Goa within four (4)
weeks which may be utilized for the purpose of betterment
of environment/plantation etc.

viii) We direct MoEF to take mnecessary steps for
correction of internal lapses in order to avoid such lapses
in future.

The Application is accordingly allowed and disposed of.

The Misc. Application No. 17 of 2014 stands rejected.

............................................. » JM
(Justice V. R. Kingaonkar)
............................................ » EM
(Dr. Ajay.A. Deshpande)
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Environmental Clearance granted vide letter dated 20tk
April 1998 and condition No. (xv) of General Conditions stipulate

that :

2. The Project Proponent shall adopt the Hydrographer
Chart prepared by Naval Hydrographic office, Dehradun, for
demarcation of High Tide Line (HTL) in the area under

40
(J) Appin. No.21(THC) of 2013 (WZ)



Reference. However, there is no reference to any such man
which has been referred alongwith Project Activity and proposal
before the grant of Environment Clearance by the MoEF.

3. The Collector of South Goa has submitted a report of
10tk August 2006 (page 66) where it is reported that site
inspection was done in presence of Member Secretary, MCZMA
and others. The report is reproduced as under :

“The High Tide Line mark was identified in presence
of all those who were present. It was seen that stones have
been put up near the sea after beach and vegetation line as
mark of High Tide Line. On verbal inquiry, it was informed
that these stones is a mark of identification of High Tide
Line and has been put up by N.I.O. in collaboration with
the Director of Settlement and Land Records. I inquired
the position with the Director of Settlement and Land
Records who confirmed that the stones were put up by his
Department after demarcation by NIO. The distance of “No
Development Zone”of 200 mts. was measured from that
point towards the construction site. It was seen that 200
mts. line comes up to road and hence entire construction
of Saldhana developers is falling under “NDZ” of 200 mts.
if measured from the H.T.L. mark fixed near vegetation
line.

Shri P. Sawant, representative of Saldhana
Developers argued that his construction is as per approved
plan available in the office. On inquiry, he stated that he
is following the “NDZ” as per approved plan. Accordingly,
a measurement was taken from last point of the
construction, which is at a distance of 40 mts. away from
the road. It was seen that from last point of construction
till the present position of sea, a distance of only 180 mts.
was covered. Hence, if H.T.L. was to be determined
considering, the view point that present development is
following the H.T.L. the mark of H.T.L. line will go 20 mts.

inside the sea which will be unrealistic in my opinion.
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Sd/-
(J.B. SINGH)
Collector & District Magistrate,
South Goa, Margao

4. The GCZMA in its order dated 12th October 2010
(page 55) has mentioned that it is apparent that the work on the
site did not start until April 2000. In the ensuing period
between the issue of construction licence (dated 6-10-1998) and
the commencement of the work on the site, the Ministry of
Environment and Forest, Government of India issued a
Notification S.O. No.1122(E) dated 29-12-1998 through which
certain institutions were authorized the demarcate the H.T.L.
uniformly in the CRZ of the entire country as per the Guidelines
published there under :
5. Accordingly, the State Government has already
allotted the task of demarcation of HTL/LTL in the CRZ of Goa to
the NIO which is one of the institutions authorized for this
purpose as stated. The GCZMA further mentions that the said
demarcation work yet to be completed. The location of the site
in question is a border line in terms of NDZ as per the CRZ
Notification and the site inspection has prima-facie established
that atleast a part of construction may fall within 200 mts. as
H.T.L. The GCZMA has taken a stand that the exact location of
the construction in question vis-a-vis a H.T.L. can only be
ascertained after completion of H.T.L. demarcation being
undertaken through NIO. Therefore, GCZMA in its meeting held
on S5th and 6t October was of the opinion, the Project Proponent
as well as the Village Panchyat of Velsao should be re-considered
the issue of location of proposed construction in question vis-a-
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vis, the H.T.L. before allowing the commencement of the
construction work in April 2000, almost 15 months after the
issue of relevant Notification dated 29th December 1998.
GCZMA further stayed the construction pending the
demarcation of the actual HTL by the NIO.

6. Ministry of the Environment and Forest, Government
of India, vide letter dated 12th March 2008 has given the opinion

2

that the said project is “on going ” one and the clearance letter
issued by the Ministry on 20t April 1998 stands valid. This was
basically on the submission made by the GCZMA vide letter
dated 31st January 2008 that the Show Cause Notice addressed
to the village Panchyat Valsao should be dropped in view of the
fact that the proposed construction initiated was as per
approved plan as confirmed by the site Inspection conducted by
the Members of GCZMA. Though, it has been placed on the
record that MoEF, Regional Office had conducted several
inspections of the site in question, no reference has been made
to their findings and observations vide advising at such
decision/opinion :

e Hon’ble High Court Bombay, Bench at Goa vide order
dated 11th February 2009 issued status-quo which was
lifted on 30-6-2009 with no equity and at own risk of
the project proponent. The order further mentions
existence of 2 slabs and pillars for ground + 2
construction.

e GCZMA has referred the matter to MoEF vide letter

dated 22-9-2006 and the relevant para is reproduced

below :
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“In compliance with the directions issued by the
Hon’ble High Court of Bombay at Goa in it order dated
25t September 1996 pertaining to Writ Petition No.102
of 1996, the said approval was issued vis-a-vis the
High Tide Line (HTL) demarcated on the basis of
National Hydrographic Office (NHO) Charts. In the said
Order, the Hon’ ble High Court, had quashed the HTL
demarcated physically along the Southern coastline of
Goa by the State Government through the Survey of
India and had consequently directed that, in the interim
period until the HTL is resurveyed and demarcated
uniformly, all over the country, the HTL shall be
demarcated as per the NYHO Charts. The MoEF (GOI)
in its above cited Order has accordingly stipulated that
the HTL is to be demarcated in accordance to the NHO
Chart (copy of MoEF (GOI) clearance enclosed for ready
reference). It has been noted that the HTL, marked by
the erstwhile GSCCE on the basis of the NHO Charts is
located on the seaward side of the HTL subsequently
demarcated by the National Institute of Oceanography
(NIO), in Goa. The difference range between 15 to 30
mts. depending on the beach profile of the coastal
stretch in question”

e The letter further goes on describing the issue and
also referred to the visits by MoEF to the project site.
It further refers to the request for extension of time
made by the project proponent to MoEF for completion
of the project in the year 2003.

e The Applicant in the re-joinder claims that the plan
submitted by the Respondents and also the approval
given by GSCCE wherein HTL was demarcated has not
been issued by the hydrographer nor does any seal of
the said authority appear on the said plan but the

said plan appears to have been prepared by the

44
(J) Appin. No.21(THC) of 2013 (WZ)



erstwhile GSCCE. As per the Hon’ble High Court
order till the time a regular demarcation is conducted
by the designated authority the naval hydrographer
chart are required to be used for HTL demarcation.

e The Applicant further referred (page 220) that the
GSCCE and other authorities have always followed the
HTL been pioneer/permanent vegetation not much
envisaged on landward side of the shore line and
where the pioneer/permanent vegetation line did not
exist on the shore, the boundary of the property
abutting the shore was taken as HTL and therefore,
the Applicant has disputed the original plan approved
by the GECCE in terms of F.S. validity in view of the
Naval Hydrographer chart also prevailing practice of
demarcation of HTL.

e The Applicant further submits (page 222) that MoEF
has not produced on record what is the exact material
that has been considered for clearing the proposal of
Respondent No.8 to come to the conclusion that the
proposed project is beyond 200 mts. of the HTL.
Neither any map as per the Naval Hydrographic has
been produced on the basis of which the approval was
granted. The Condition (xv) is only condition which
mentions that the project proponent shall adopt the
hydrography prepared by Naval hydrographer for
demarcation of HTL. He further alleges that
Respondent No.3 has not at all considered any such
hydrographic than before having granted
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Environmental Clearance and there is nothing
produced on record about the naval hydrographer to
show that the construction is well beyond of 200 mtrs
of HTL.

e The Applicant has further submitted that as per the
map prepared by Directorate of settlement and land
record entire property under S.No.54/3 of Velsao
village falls within 200 mts. of HTL and no
construction has been shown on the said plan. This
survey was carried out after demarcation of new HTL
by the N.I.O. Further, even in the sketch prepared by
the Circle Inspector and Field Surveyor of the office of
the Mamlatdar has on 6t November 2008, only plinth
area of R.C.C. structure having area of 277 sq. mtrs.
Was constructed by Respondent No.8. The N.I.O.
completed the work of demarcation of HTL some time

in the year 2005.

............................................. , JM
(Justice V. R. Kingaonkar)
............................................ » EM
(Dr. Ajay.A. Deshpande)
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